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Handout #2

Chapter Six: Choice of Law
1.1.Horizontal Choice of Law

The materials in this handout explore the
guestion, "What law governs a dispute?" Of
course, there are times when the answer to
this question seems obvious. When a tort is
committed in lowa, by one lowa resident,
with another éwa resident as the victim, and
suit is filed in an lowa court, we have no
difficulty with the conclusion that lowa law
should apply. The issue becomes more
complicated, however, when more than one
jurisdiction is connected with the dispute.
What law shald govern a contract between
an lowa resident and residents of lllinois and
South Dakota? What if the contract was
signed in Nebraska? What if it is to be
performed in North Dakota? What if suit is
filed in Kansas?

Perhaps the simplest approach to the
choice of law would be for each court to
apply its own law: the rule ¢éx forum If
you were in a Alabama court, then Alabama
law would govern your dispute. There
would, however, be very significant
problems with such a rule. As we have seen,
more tlan one state may have personal
jurisdiction over a given dispute. That
would mean that the law of many states
might apply to any given dispute. If there
were significant differences, the result would
be unpredictability and uncertainty. No state
has adpted a rule that it will apply its own
law to all disputes litigated in its courts.

In the United States, with its federal
system, there are two dimensions to the
choice of law. When the question is whether
the law of state A or state B should govern a
dispute, we call the issue one of "horizontal”
choice of law. When the question is whether
state law or federal law shall govern, we call
the issue one of "vertical" choice of law.
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Many states follow the traditional,
formalist approach to choice of lavsises.

For example, the rule in some jurisdictions
is that the law governing a tort action is the
law of the jurisdiction in which the wrong
occurred. Under the traditional approach,
choice of law analysis has two basic steps.
First, the claim to relieis characterizedis
this a tort suit or a contract suit? Second,
the choice of law rule for that kind of action
is applied If the action at had is properly
characterized as one based on property law,
the law of the jurisdiction in which the
property islocated is applied.

Other jurisdictions have adopted a more
contemporary, realist approach to the choice
of law. For example, some states examine
thecontactsbetween a lawsuit and the
various states, the laws of which might be
applied to the actionOther states
emphasize thmterestsof various
jurisdictions in the dispute.

Our reading begins with some brief
excerpts from the First Restatement of
Conflicts, illustrating the traditional
approach to horizontal choice of law issues.
The three caseshich follow, Bernkrant
Bernhard andOffshoreillustrate
California's approach to the horizontal
choice of laws.
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1.1.1. FirstRestatement
Sections

1.1.1.1.Selections
from the
First
Restatement
of Conflicts,
on Wrongs

§ 377. The Place of Wrong

The place of wrong is the state where
the last event necessary to make an actor
liable for an alleged tort takes place.

A 378.
Injury

Law Governi

The law of the place of wrong determines
whether a person has sustained a legal
injury. . ..

§ 379. Law Governing Liability -
Creating Conduct

Except as stated in382, the law of the
place of wrong determines

(a) whether a person is responsible for
harm he has caused only if he intended it,

(b) whether a person is responsible for
unintended harméhhas caused only if he
was negligent,

(c) Whether a person is responsible for
harm he has caused irrespective of his
intention or the care which he has
exercised. . .

§ 385. Contributory Negligence

Whether contributory negligence of the
plaintiff precludes recovery in whole or in

ng

P
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part in an action for negligent injury is
determined by the law of the place of wrong.

§ 412. Measure of Damages for Tort

The measure of damages for a tort is
determined by the law of the place of
wrong.. . .

1.1.1.2Selections
from the First
Restatement
of Conflicts,
on Contracts

§ 311. Place of Contracting

The law of the forum decides as a
preliminary question by the law of which
state questions arising concerning the
formation of a contract are to be determined,
and this state is, in the Restatement of this

Subject, called the
Comment. ..
dDetermination of

c o nt r alnder its Ganfbct of Laws
rules, in determining the place of
contracting, the forum ascertains fhlace in
which, under the general law of Contracts,
the principal event necessary to make a
contract occurs.

8 314. Formal Contract Completed by
Mail or Carriage

When a document embodying a formal
contract is to be delivered by mail or by a
common caier, the place of contracting is
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where the document is posted or is received
by the carrier.

8§ 325. Informal Bilateral Contract

In the case of an informal bilateral
contract, the place of contracting is where
the second promise is made in consitiena
of the first promise.

§ 332. Law Governing Validity of
Contract

The law of the place of contracting
determines the validity and effect of a
promise with respect to

(a) capacity to make the contract;

(b) the necessary form, if any, in which
thepromise must be made;

(c) the mutual assent or consideration, if
any, required to make a promise binding;

(d) any other requirements for making a
promise binding;

(e) fraud, illegality, or any other

N BircumStahced ihictentaketa préntise Voidl 9 -

or voidable;

(f) except as stated in3%8, the nature
and extent of the duty for the performance of
which a party becomes bound;

i p | gyptie tiMefwhen and the place where the

promise is by its terms to be performed;
(h) the absolute or conditional character
of the promse.. ..

1.1.1.3Selections
from theFirst
Restatement
of Conflicts,
on Real
Property



Civil Procedure

§ 211. Property in Tangible Thing:
Where Created

The original creation of property in a
tangible thing is governed by the law of the
state where the thing is at the timiethe
events which create the interests.

§ 218. Substantial Validity of
Conveyance of Interest in Land

Whether a conveyance of an interest in
land, which is in due form and is made by a
party who has capacity to convey it, is in
other respects valjds determined by the
law of the state where the land is.

§ 225. Mortgage on Land; By What
Law Determined

The validity and effect of a mortgage on
land is determined by the law of the state
where the land is.
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1.1.2. Townsend v. Sears,
Roebuck, and Co.

Supeme Court of lllinois.
Jacob TOWNSEND et al., Appellees,
V.
SEARS, ROEBUCK AND COMPANY,
Appellant.
No. 103858.

Nov. 29, 2007
I. BACKGROUND

Michelle and James Townsend, and their
son, Jacob, reside on North Begole Road in
Alma, Michigan' Sears is a New York
corporation with its principal place of
business and corporate headquarters in Cook
County, lllinois. In the spring of 2000,
James purchased a Sears Craftsman brand
riding lawn tractor from a Sears stone
Michigan. The lawn tractor was
manufactured by Electrolux Home Products,
Inc. (EHP), in South Carolina. James bought
the 2Ghorsepower, 42chwide lawn
tractor for use around his home. This
particular lawn tractor developed a faulty
engine. In early @01, James received an
identical riding lawn tractor as a warranty
replacement. Through early May 2001,
James had operated the tractor three or four
times to mow the Townsends' d1a8re
property.

On the afternoon of May 11, 2001,
James returned home fronoik and began
to mow his lawn. At this time, his four
children, including 3 1/2-yearold Jacob,

! Alma, Michigan, is located
approximately 54 miles north of
Lansing, Michigan, and

approximate) 36 miles west of
Saginaw, Michigan.
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were inside their home. As James was
mowing, he encountered the-bg 14foot
rectangular railroatie-edged planting plot
in his front yard. He attempted toom
around the plot by positioning the left edge
of the mower deck as close to the ties as
possible. However, the tractor became stuck
against one of the ties. James shifted the
tractor into reverse, looked over his right
shoulder, and released the brakke Tractor
struggled to move rearward, taking
approximately 20 seconds to move
approximately six feet. While backing up, he
heard a noise, looked to his right, and saw
Jacob's sandal on the lawn. He stopped the
tractor, turned around, and saw Jacob behind
and under the tractor's rear wheels. James
overturned the tractor, picked up Jacob, and
rushed him to Gratiot Community Hospital
in Alma. Jacob was subsequently treated at
Sparrow Hospital in Lansing, Michigan.
Jacob's right foot was amputated and his
lower right leg was severely injured.

*2 Michelle, individually and on behalf
of Jacob, filed a complaint against Sears
pleading strict product liability and
negligence, premised on defective design
and failure to warfPlaintiffs alleged that
Sear s i dnarketed, manblfactured,
inspected, tested, and sold a Sears Craftsman
Lawn Tractor 0; t hat
defectively designed, defectively marketed
and unreasonably
design created such a risk of injury to small
children that a @asonably prudent designer
and marketer of riding lawn tractors, being
fully aware of the risk, would not have put
the lawn tractor on the market. Plaintiffs

' n a third count,
James Townsendo cl
for healthcare expenses pursuant to
the Family Expense Act760 ILCS
65/15(West 2002)).
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specifically alleged that the tractor lacked a

A nmmow-in-r ever seo ( NMI R)
to preven backover injuries. Plaintiff
further alleged that Sears had actual

knowledge of this specific unreasonably
dangerous condition.

Sears filed an answer and affirmative
defenses. Discovery ensued. Sears filed a
motion to dismiss based oforum non
conveni@sThe circuit court denied the
motion and the appellate court denied Sears'
petition for leave to appeal pursuant to
Supreme Court Rule 306(2)((210ll.2dR.
306(a)(2))

Plaintiffs filed a motion to apply lllinois
law to the issues of liability and damages.
Plaintiffs also filed a petition for leave to
amend the complaint to add a prayer for
relief seeking punitive damages (s&85
ILCS 5/2604.1 (West 2002)). The circuit
court identified conflicts between lllinois
and Michigan law pertaining to liability and
damages. The court employed the chate
law andysis of the Restatement (Second) of
Conflict of Laws. The circuit court ruled that
lllinois law should govern these substantive
issues. The court also granted plaintiffs'
petition for leave to plead punitive damages.
The circuit court subsequently fourttat its
choiceof-law ruling involved a question of
law tase to twhich cthtere rwas fsubstantial
grounds for difference of opinion and that an

d a n gimmediates appeal tharedromtmayanatertally e

advance the ultimate termination of the
litigation. Consequently, the court raéed
the choiceof-law question for interlocutory
appeal. See 155 Ill.2d R. 308.

The appellate court allowed Sears'
application for leave to appeal368
IIl.AppvAd 80R,68306]llldec.a7h5d 5% N.E.2d
52 Ater ddeniifysngntheypslicies embraced
in the relevant law of Michigan and lllinois,
and examining the contacts each state has
with the litigation, the appellate court

saf
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concluded that lllinois haa superior interest that a trial court's choieef-law

in having its policies applied. Therefore, as determination is reviewede novo.Morris
did the circuit court, the appellate court B. Chapman & Associates, Ltd. v. Kitzman,
concluded that lllinois law should govern 307 Ill.LApp.3d 92, 99, 240 lll.Dec. 235, 716
the issues of liability and damages presented N.E.2d 829 (1999)aff'd,193 Ill.2d 560, 251
in the case368 Ill.App.3d at 914 his court lll.Dec. 141, 739 N.E.2d 1263 (200Q03ee
allowed Sears' petition for leave to appeal. Gramercy Mills, Inc. v. Wolenst3 F.3d
See 210 Ill.2d R. 315. We will refer to 569,572 (7th Cir.1995)same);Dorman v.
additional pertinent backgund in the Emerson Electric Co.23 F.3d 1354, 1358

context of our analysis of the issues. (8th Cir.1994)(holding that district court's
Il. ANALYSIS choiceof-law determination is a legal issue
A. Standard of Review subject to de novo review); Malena v.

The parties disagree on the standard of Marriott International, Inc.,264 Neb. 759,
review. An interlocutory appeal pursuant to 762, 651 N.W.2d 850, 853 (200@ame).
Supreme Court Rule 308s ordinarily Plaintiffs, however, in support of the
limited to the question certified by the  appellate court's judgment, disagree with
circuit court, which, because it must be a this generally acceptetolding. According
guestion of law, is reviewedde novo. to plaintiffs, cases holding that choioé&
Thompson v. Gordorg21 IIl.2d 414, 426, law decisions are reviewetk novéi a S S U me
303 lll.Dec. 806, 851 N.E.2d 1231 (2006) a standard of review without discussing or
see,e.g., Vision Point of Sale, Inc. v. Haas, addressing situations where fact questions
226 1ll.2d 331, 340, 314 lll.Dec. 778, 875 must be resolved as a predicate to choosing
N.E.2d 1065 (2007)declining to address a state' dffs ¢oatemd ch&Itlei nt
issues that fall outside proper scope of ci rcui t court Amade bot
review of certified question pursuantRule (what Sears did and where it did it) and
308. However, the scope of this court's findings of law (which state's law applies,
review is not limited to determining howthe based on those facts). o
circuit court's question should be answered. the manifest weight of the evidence standard

A Wh e n this court a cforefactfisding asn mora ppprepiate for
involving a question of law identified under  reviewing choiceof-law determinations.
Rule 308 interests of judicial economy and We disagree. The circuit court did not

the need to reach an equitable result oblige hold an evidentiary hearing, weigh the
us to go beyond the question of law testimony or assess the credibility of
presented and consider the propriety of the witnesses; the record consists solely of
order that gave Brightve t aocumergs. Vihpre theacircuitiad does not
Dicke, 166 Ill.2d 204, 208, 209 Ill.Dec. 735, hear testimony and bases its decision on
652 N.E.2d 275 (1995)Yand cases cited documentary evidence, the rationale
therein); seee.qg.,Vision Point,226 Ill.2d at underlying a deferential standard of review
354, 314 Ill.Dec. 778, 875 N.E.2d 1065 is inapplicable and review is de
(reviewing the circuit court's orders that novoDowling v. Chicago  Options
gave rise to the appeal). Associates, Inc.226 lll.2d 277, 285, 314
*3 The circuit court ruled that lllinois lll.Dec. 725, 875 N.E.2d 1012 (2007h any

law governs the liability and damages issues event while the methodology of the Second
presented in this case. It is generally held Restatement of Conflict of Laws may raise
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factual issues, the task of evaluating and principles and methodology is necessary.
balancing the choieef-law principles *4 For example, we take this ompunity
embodied in the Second Restatement, as to stress that ehoiceof-law analysis begins
they apply to the facts, is a matter of law by isolating the issue and defining the
rather tharfact and one that is more properly  conflict. A choiceof-law determination is
left to the judge.Amiot v. Amesl166 Vi. required only when a difference in law will
288, 295, 693 A.2d 675, 679 (1997) make a difference in the outconiMorris B.
Because these issues GChapmanp30¥ dl.ApplB3ce ats BOl,exid i o n,
interpretation, and application of legal Ill.Dec. 235, 716 N.E.2d 82KRramer v.
precepts, ode mave. Dentwv. i s Weedhopper of Utah, Inc204 Ill.App.3d
Cunningham, 786 F.2d 173, 175 (3d 469, 474, 149 lll.Dec. 807, 562 N.E.2d 271
Cir.1986) We now turn to the merits of this ~ (1990) (and cases cited therein); S@arron

appeal. v. Ford Motor Co. of Canada, Ltd®65 F.2d
B. Identifying the Conflict 195, 197 (7th Cir.1992Japplying Florida
Subject to constitutional limitations, the  law) (caut oni ng t hat Afbefore
forum court applies the choied-law rules itself in messy issues of conflict of laws a
of its own state Restatement (Second) of  court ought to satisfy itself that there
Conflict of Laws 8 5 Commentsa, b, at 9 actually is a difference between the relevant
(1971); accordWells v. Simonds Abrasive | aws of the different st

Co., 345 U.S. 514, 516, 73 S.Ct. 856, 857, case, the parties agree that three conflicts
97 L.Ed. 1211, 1215 (1953)n 1970, this exist between lllinois and Michigan law.
court adopted, for tort cases, the cheaite The first conflict involves liability. Illinois
law methodology of what would become the  has adopted a rule of strict liability in tort for
SecondRestatement of Conflict of Laws. product design defects. Seeg.,Lamkin v.
See Ingersoll v. Klein, 46 Ill.2d 42, 262 Towner,138 Ill.2d 510, 5289, 150 Ill.Dec.
N.E.2d 593 (1970jciting preliminary draft 562, 563 N.E.2d 449 (1990and cases cited
of Restatement (Second) of Conflict of therein). In contrst, Michigan has refused to
Laws). During the subsequent 37 years, this adopt the doctrine of strict liability, instead
court has had only a relatively few occasions imposing a pure negligence standard for

to address choieef-law issues arising fra product liability actions based on defective
the Second Restatement. Sé@czmarek v. design.Prentis v. Yale Manufacturing Co.,
Allied Chemical Corp.836 F.2d 1055, 1058 421 Mich. 670, 69®1, 365 N.W.2d 176,

(7th  Cir.1987) (applying lllinois law, 18586 (1984) The difference between the
observing t hat At he twduhparies ez in theoconcdpt of datilt. A
lllinois has not dealt with conflistquestions real conflict exists because, in a strict

for ma n y In the presend dase, the liability action, the inability of the defendant
appellate court's analysis and the arguments to know or prevent the risk is natdefense.
of counsel before this court indicate that a However, such a finding would preclude a

thorough discussion of choiceof-law finding of negligence because the standard
of care is established by other manufacturers

sCoincidentally this term, we filed another in the industryBlue v. Environmental

opinion that presented a choiotlaw issue. Engineering, Inc.,215 Illl.2d 78, 97, 293

SeeBarbara's Sales, Inc. v. Intel Cor@27 lll.Dec. 630, 828 N.E.2d 1128 (2005)

l1l.2d 45 (2007) The second conflict concerns
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compensatory damages. lllinois currently
does not have a statutory cap on
compensatory damages for noneconomic
injuries. SeeBest v. Taylor Machine Wks,
179 lll.2d 367, 384416, 228 lll.Dec. 636,
689 N.E.2d 1057 (199 (¥eclaring statutory
cap unconstitutional). In contrast, Michigan
currently imposes caps on noneconomic
damages in product liability actions. See
Mich. Comp. Laws Ann. § 600.294¢#/ est
2000); Kenkel v. Stanley Works256
Mich.App. 548, 665 N.W.2d 4902003)
(upholding constitutionality of statute). The
third conflict concerns punitive damages.
lllinois does not prohibit the recovery of
punitive damages in product liability cases
when appropriate. Se€elsay v. Motorola,
Inc., 74 1ll.2d 172, 186, 23 lll.Dec. 559, 384
N.E.2d 353 (1978) (discussing when

punitive damages may be awarded). Subject
stat ut or ycriticized; eapdt eventuadly, in finost states

to specific

Handout #2

As another court described the prior rule:
AThe conflict of l aws ru
to be simple. It wasex loci delictithe law
of the place where the tort occurred was the
| aw appl i calKacemarek836t h e
F.2d at 1057 Summarizing the prior rule,
the First Restatement of Conflict of Laws
directed a court to apply tHex loci delicti
to a choiceof-law issue in a tort case,
regardless of the nature of the contacts the
partiesmay have possessed with other states.
Restatement (First) of Conflict of Laws 88
377, 378 (1934) see Spinozzi v. ITT
Sheraton ©rp., 174 F.3d 842, 844 (7th
Cir.1999) (applying lllinois law; discussing
lex loci delicti); Restatement (Second) of
Conflict of Laws, ch. 7, Topic ,1
Introductory Note 1, at 4123 (1971)
(discussing history of prior rule).

A T h i moach [ex loci delicti] was

C a

we l

established that generally only compensatory abandoned, because it sometimes resulted in

damages are available in Michigan and that
punitive damages may  not be
i mp o $MeAdleyo v. General Motors
Corp., 457 Mich. 513, 5120, 578 N.w.2d
282, 285 (1998jcollecting cases).

C. Overview: The Second Restatement of

Conflict of Laws
A full understanding of currenthoice

of-law  methodology, including t$
development, is necessary to properly apply
it to the aboveadentified conflicts.

the application of the law of a state that had
little connection with the events giving rise
t o t hkaczmarek@36 F02d at 1057

Ai 0The basic theme run
attacks on the place of the injury rule is that
wooden application of a few overly simple
rul es, based on the ou
theory, 0 c an mplextproldems$ v e
which arise in modern litigation and may
often yield harsh, unnecessary and unjust
r e s ul Ingersod, 46iilll.2d at 47, 262

tn
t h

*50Tradi ti on alchoiceof q u N&ERM W aquoting Griffith v. United Air

law have been solved by applying the law of
the place of the wrongle loci delicti),

resulting in the rights and liabilitiesf ¢he

parties being determined by the local law of
the State where the injury occurred. The
doctrine was relatively easy to apply,
provided predictability of outcome, and
di scouraged
United Asbestos Corp100 Ill.App.3d 485,
491, 55 lll.Dec. 375, 426 N.E.2d 3501)

Lines, Inc.416 Pa. 1, 13, 203 A.2d 796, 801
(1964)

By the early 1950s, increasing
dissatisfaction with the vestetjhtsbased
approach led the American Law Institute to
draft a second restatement of conflict of
laws. The field was evolving so rapidly that

f Mitchellmv. s h acpigvinghagnseénsus was difficult, and the

project required 17 years, from 1953 to
1971, to complete. What began as an update,
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based on criticisms of the traditional rules as international systems,

too broad and i nfl exi bl(®the relavantpslities ofthefdrum, nt o i a
radically different approach to choice of (c) the relevant policies of other

l aw. OR. Crampton, D. int€rested stages ald thélrelevalitanyerests of
Corflict of Laws: CasesComments those states in the determination of the
Questions 117 (5th ed.1993). Agreeing with  particular issue,

criticism of thelex loci delictidoctrine, the (d) the protection of justified

Ingersoll court adopted the principles expectations,

outlined in the proposed draft of the Second (e) the basic policies underlying the
Restatement of Conflict of Law#ngersoll, particular field of law,

46 11l.2d at 4748, 262 N.E.2d 593 ()  certanty, predictability and

One scblar has described the Second uniformity of result, and
Restatement as fAa -docuroge rease tirh ghe determidattbn randt
andcannebe f airly <cal | ed applicatione s df a tthe mdawt 6to o be
anything. Instead, it is an amalgamation of a p p | Restalemeént (Second)f Conflict
different conflict approaches, producing a of Laws 8§ 6, at 10 (1971)
document of a distinctly normative character These multiple and diverse principles are
. 0 RPBorchers, Courts and the Second not listed in any order of priority, and some
Conflicts Restatement:. Some Observations of them point in different directions. Thus,
and an Empirical Note&56 Md. L.Rev. 1232, in tort cases, for example, these principles,
1237  (1997) I ndeed, it hby therBselwes, ndd not enable coutts
Restatement is by far the most popular formulate precise choieaf-law rules.
among tle modern methodologies, being Restatement (Second) of Conflict of Laws §
followed [as of 2004] in 22 states in tort 6, Commentc, at 1213 (1971); accord
conflicts. OE. Scol es, Scéles, Chdligt oLl sPws Bor2zhk4 s &t
S. Symeonides, Conflict of Laws § 2.23, at some ways§ 6was a logical response to the
98 (4th ed.2004). Except with respect to the perceived flaws of the traditional rules.
relatively few areas for which it provides  Critics had identified a varig of concerns
clear rdes, the Second Restatement's that these rules failed to take into account,
methodology has three principal features: (1) and 8 6 of f er s a Kind of o]
the policies ofsection 6 (2) the concept of response that enables the court to carsid
the fAmost gsiedmritfiiomamiapd; a@afndt &8m when approp
the lists of particularized connecting factors.  Conflict of Laws: Case€omments

*6 ASection 6is the cornerstone of the Questions, at 117.
entire Re st atanffice nof . 0 S c Anbtleess fundar@ental concept of the

Laws 8 2.14, at 59Section 6provides as Second Restatement's methodology is the
follows: concept of t he Amost
A( 1) A court, subj ercetl att o o o & he&ction 6entmddies d le
restrictions, will follow a statutory dective the guiding principles of the choid-law
of its own state on choice of law. process, the mosignificantrelationship

(2) When there is no such directive, the formula describes theobjective of that
factors relevant to the choice of the process: to apply the lawf the state that,
applicable rule of law include with regard to the particular issue, has the

(@) the needs of the interstate and most significant relationship with the parties
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and t he di sput e.
Scoles, Conflict of Laws § 2.14, at 61. For
example, in a tort case, the general principle
that a courtappl i es I S
liabilities of the parties with respect to an
issue in tort are determined by the local law
of the state which, with respect to that issue,
has the most significant relationship to the
occurrence and the parties under the
principles stated in § 6. Restaterant
(Second) of Conflict of Laws 8§ 145(1), at
414 (1971) One scholar has described
section 145a s Ainearly as
section 6 55 Md. L.Rev. at 12389.

Lastly, the Second Restatement provides
a list of the factual contacts or connecting
factors that the forum court should consider
in choosing the applicable law. In a tort case,
for example, section 145(2)provides as
follows:

A(2) Contacts to
applying the principles o§ 6 to determine
the law applicable to an issue include:

*7 (a) the place where the
occurred,

(b) the place where the conduct causing
the injury occurred,

(c) the domicil, residence, nationality,
placeof incorporation and place of business
of the parties, and

(d) the place where the relationship, if
any, between the parties is centered.

These contacts are to be evaluated
according to their relative importance with
respect to
(Second) of Conflict of Laws 8§ 145(2), at
414 (1971)

In applying the principles afection 6to
these contacts to determine the state with the
most significant relationship, the forum
court should consider the relevant policies of
all potentially interested states and the
relevant interests of those states in the
decision of the particular isslestatement

be

injury
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Commente, at 419 (1971 . A T sectien,
145is no more definite thaeection 6 and

listed in section 6 section 145adds a
generous dollop of territorial and personal
c ont &86dvd.4d.Rév. at 1239

Also, section 145explicitly refers to a
selective, issueriented apprach to
determining choic®f-law for a particular
Il ssue presented in a
to receive separate consideration if it is one
avimah rwpuhdcbe sesohaed differently under
the local law rule of two or more of the
potentially interested stateRestatement
(Second) of Conflict of Laws § 145
Commentd, at 417 (1971). By prescribing
this analytical approach, the Second
Restatement dorizes the process of
depecage,which refers to the process of

S O0.

t

cuttemdkup B casennto andiveduat isswes, each n

subject to a separate choioklaw analysis.
Ruiz v. Blentech Corp89 F.3d 320, 324
(7th  Cir.1996) (applying lllinois law);
accord Scoles, Conflict of Laws § 2.14, at 61
(explainingfi d e p e §. dlug the choice
of-law principles outlined irsection 6are
effectively applied only to the facts of an
individual caseMitchell, 100 Ill.App.3d at
494, 55 l.Dec. 375, 426 N.E.2d
350Pittway Corp. v. Lockheed Aircraft
Corp., 641 F.2d 524, 52@7 (7th Cir.1981)
(@l ying I'T1Tinoi s
importance of all the alleged contacts,

t hRestapement i cincluding thé gplace eof jury, must be

independently evaluated on a cdisecase
basis with respect to the particular issue
involved, the character of the tort, and the
relevant pbi ci es of t he i
accord Phillips v. General Motors Corp.,
298 Mont. 438, 446, 995 P.2d 1002, 1007
(2000)( "nAny anal ysi s
approach is necessarily driven by th@que
facts, issues, applicable law, and
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jurisdictions
caseo) .

D. Presumption: The Law of the State

Where the Injury Occurred

The parties disagree as to the nature and
effect of a choicef-law presumptive rule
applicable in the case. The Second
Restatement of Conflict of Laws does not
abandon rul es
stated for different torts and for different
issues in tort. In other words, the identity of
the state of the most significant relationship
is said to épend upon the nature of the tort
and wupon
(Second) of Conflict of Laws, ch. 7, Topi¢ 1
Introductory Note 2, at 413 (1971); see
Scoles, Conflict of Laws § 2.14, at -63
(discussing presumptive rules). The Second

implicated in a particular

Restatement's introduction is an
understatement.
*BA0ONnce one geetion 45 e s

however, the chapter dramatically changes
character. Instead of infinitely ope&mded
sections, theSecond Restatemeripr the
most part, articulates reasonably definite
rules. To be sure, theseicceeding sections
contain escape valves that refersextion 6
Many of the rules echo theFirst
Restatement'preference for choosing the
law of the injury state. Others do not refer to
the injury state directly, but choose
connecting factors very likely, if not certain,
to lead to the application of the law of the
injury state. * * * Only a relatively few
sections refer solely to the genefarmula

of section 145 without providing some
presumpt i586 Bd. t.Reo atd289 0
40.

Thus, the Second Restatement of
Conflict of Laws has been described as
Aschizophrenic, 0 in
split personality consists ofegeral sections
such assections 6and 145 while the other
portion is a set of reasonably definite rules
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and a preference for territorial solutions,
including the injurystate rule for tort cases,
endorsed by its predecessor. The general
sections embody a frderm approach to
choice of law, while the specific sections are
quite close to the territorial system
embodied by the FirdRestatement. 56 Md.
L.Rev. at 1240

entirel y We Adfee pvihr the eoncerru tha gshe ar e

bench and bar have overemphasized the
general sections of the Second Restatement
of Conflict of Laws and have undervalued
the specific presumptive rules.

me c h
conflict of laws may have given too little
weight to the virtues of simplicity. The new,
flexible standar ds,
analysis, 0 have caused
higher cost of litigation, more forum
shopping (a court has a naturatlination to

appla the law it is most familiar witthe
forum's lawand will find it easier to go with

this inclination if the conflict of law rules

are uncertain), and an uncritical drift in favor

of pl &Kacamarek3B6F.2d at 1057
(dictum).

Accord 56 Md. L.Rev. at 1246
(observingthagt i n a tort case,
the Second Restatement of Conflict of Laws
means more than relying @ections 6and
145).

For example, plaintiffs, in support of the
appellate court's judgment, actually contend
that this court has never expressly
authorized use of legal presumptions in
choiceof-law determinations in personal
i njury actions, observi
Opresumed?d i s not
Ingersollo Al t ernati vely,
pl aintiffs: AEven i f t

S u

Y

Cc
hi

t ahlegal presumetionpirofavor iofothre statef of i t s

injury, presuptions in lllinois are governed
by t he Obursting bubbl
Therefore, according to plaintiffs, if the

f
acec

€
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presumption exists,
Aeasily overcomeo by
another state.

We emphatically reject this contention.
In Ingersoll, adopting the proposed draft of
what would become section 145 of the
Second Restatement of Conflict of Laws,
this court hel d that
State where the injury occurred should
determine the rights and liabilities of the
parties, unlss lllinois has anoresignificant
relationship with the occurrence and with
the parties. OlogErsop #6a s i
I.2d at 45, 262 N.E.2d 593Thus, a
presumption exists, which may be overcome
only by showing a more or greater
significant relationship to another state.
Further, subsquent tolngersoll, this court
has repeatedly declared that we have
adopted the choieef-law analysis of the
Second Restatement of Conflict of Laws.
Morris B. Chapman193 Ill.2d at 568, 251
ll.Dec. 141, 739 N.E.2d 126Bsser v.
Mcintyre, 169 Ill.2d 292, 2908, 214
Il.Dec. 693, 661 N.E.2d 1138 (1996)
Nelson v. Hix,122 Ill.2d 343, 349, 119
lll.Dec. 355, 522N.E.2d 1214 (1988)As we
have explained, this analysis includes the
application of presumptive rules.

*9 iGenerally speaki
Second Restatement contemplates a-two
step process in which the court (1) chooses a
presumptively applicable law undethe
appropriate jurisidictiorselecting rule, and
(2) tests this choice against the principles of
§ 6in light of relevant contacts idengfd by
general provisions lik& 145 (torts)and §
188 (contracts) o Crampt on,
Laws: Case€ommentsQuestions, at 120.
A[ Ml aking a serious
entire Second Restatememtould improve
the quality of judicial decisionmaking.
Courts that are willing to fadw the narrow
rules of the Second Restatemenwould
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i deriveivastly marevgaidaece than what evhicla n d

camabe gleanedofropectians 6 14% [tottsh
and 188 [56 aMd.t k.Reec.tas ] . ©
1247°

In this personal injury action, the
appellate court was correct to cite section
146 of the Second Restatement of Conflict
ofit Leawbocanl hoalwdionfg tthhea't
choiceof-law rules, the law ofhe place of
injury controls unless another state has a
more significant relationship with the
occurrence and with the parties with respect
soaddhed.parI6d dl.agp.8r at i ssue
907, 306 Illl.Dec. 755, 858 N.E.2d 552
fiSection 146is the starting point for any
choiceof-law analysis m personal injury
c | a iMalsna,0264 Neb. at 766, 651
N.W.2d at 856;accord McKinnon v. F.H.

Morgan & Co.,170 Vt. 422, 424, 750 A.2d
1026, 1@8 (2000) (declaring that, before
court applies general tort principle séction
145 court must first ascertain whether
specific presumptie rule applies to disputed
action or issue); Morgan v. Biro
Manufacturing Co. .15 Ohio St.3d 339, 342,
474 N.E.2d 286, 289 (1984dleclaring that
when confronted with a choigd-law issue
inatrtati on, Aanal ysi s mu:¢
Section 146 PBection 146 received
insgfficient tcdngderation inhtlee appellate
court.

Section 146rovides:

Al n an act i oimury the a pe
local law of the state where the injury
occurred determines the rights and liabilities
of the parties, unless, with respect to the
particular issue, some other state has a more

Conflict of

“See.e.g.,Barbara's Sale227 1ll.2d at 66

&7 (€oncluding thadsection ™8 df 8egond t h e

Restatement of Conflict of Laws applies
more specifically to fraudulent
misrepresentation cases than general
sections @nd145).
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