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[…] 

CA is a Delaware corporation whose board of directors consists of twelve persons, all of whom 

sit for reelection each year. […] 

 

AFSCME, a CA stockholder, is associated with the American Federation of State, County and 

Municipal Employees. On March 13, 2008, AFSCME submitted a proposed stockholder bylaw 

(the “Bylaw” or “proposed Bylaw”) for inclusion in the Company's proxy materials for its 2008 

annual meeting of stockholders. The Bylaw, if adopted by CA stockholders, would amend the 

Company's bylaws to provide as follows: 

RESOLVED, that pursuant to section 109 of the Delaware General Corporation 

Law and Article IX of the bylaws of CA, Inc., stockholders of CA hereby amend 

the bylaws to add the following Section 14 to Article II: 
 

The board of directors shall cause the corporation to reimburse a stockholder or 

group of stockholders (together, the “Nominator”) for reasonable expenses 

(“Expenses”) incurred in connection with nominating one or more candidates in a 

contested election of directors to the corporation's board of directors, including, 

without limitation, printing, mailing, legal, solicitation, travel, advertising and 

public relations expenses, so long as (a) the election of fewer than 50% of the 

directors to be elected is contested in the election, (b) one or more candidates 

nominated by the Nominator are elected to the corporation's board of directors, (c) 

stockholders are not permitted to cumulate their votes for directors, and (d) the 

election occurred, and the Expenses were incurred, after this bylaw's adoption. 

The amount paid to a Nominator under this bylaw in respect of a contested 

election shall not exceed the amount expended by the corporation in connection 

with such election. 

 

CA's current bylaws and Certificate of Incorporation have no provision that specifically 

addresses the reimbursement of proxy expenses. Of more general relevance, however, is Article 

SEVENTH, Section (1) of CA's Certificate of Incorporation, which tracks the language of 8 Del. 

C. § 141(a) and provides that: 

The management of the business and the conduct of the affairs of the corporation 

shall be vested in [CA's] Board of Directors. 

 

It is undisputed that the decision whether to reimburse election expenses is presently vested in 

the discretion of CA's board of directors, subject to their fiduciary duties and applicable 

Delaware law. 

 

On April 18, 2008, CA notified the SEC's Division of Corporation Finance (the “Division”) of its 

intention to exclude the proposed Bylaw from its 2008 proxy materials. The Company requested 

from the Division a “no-action letter” stating that the Division would not recommend any 



 

 

enforcement action to the SEC if CA excluded the AFSCME proposal.
2
 [CA and AFSCME 

submitted conflicting legal opinions as to the legality of the bylaw.] 

 

The Division was thus confronted with two conflicting legal opinions on Delaware law. Whether 

or not the Division would determine that CA may exclude the proposed Bylaw from its 2008 

proxy materials would depend upon which of these conflicting views is legally correct. To obtain 

guidance, the SEC, at the Division's request, certified two questions of Delaware law to this 

Court. […] 

 

III. THE FIRST QUESTION 

A. Preliminary Comments 
 

The first question presented is whether the Bylaw is a proper subject for shareholder action, more 

precisely, whether the Bylaw may be proposed and enacted by shareholders without the 

concurrence of the Company's board of directors. Before proceeding further, we make some 

preliminary comments in an effort to delineate a framework within which to begin our analysis. 

 

First, the DGCL empowers both the board of directors and the shareholders of a Delaware 

corporation to adopt, amend or repeal the corporation's bylaws. 8 Del. C. § 109(a) relevantly 

provides that: 

After a corporation has received any payment for any of its stock, the power to 

adopt, amend or repeal bylaws shall be in the stockholders entitled to vote ...; 

provided, however, any corporation may, in its certificate of incorporation, confer 

the power to adopt, amend or repeal bylaws upon the directors.... The fact that 

such power has been so conferred upon the directors ... shall not divest the 

stockholders ... of the power, nor limit their power to adopt, amend or repeal 

bylaws. 

 

Pursuant to Section 109(a), CA's Certificate of Incorporation confers the power to adopt, amend 

or repeal the bylaws upon the Company's board of directors.
4
 Because the statute commands that 

that conferral “shall not divest the stockholders ... of ... nor limit” their power, both the board and 

the shareholders of CA, independently and concurrently, possess the power to adopt, amend and 

repeal the bylaws. 

 

Second, the vesting of that concurrent power in both the board and the shareholders raises the 
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 Under Sections (i)(1) and (i)(2) of SEC Rule 14a-8, a company may exclude a stockholder proposal from its proxy 

statement if the proposal “is not a proper subject for action by the shareholders under the laws of the jurisdiction of 

the company's organization,” or where the proposal, if implemented, “would cause the company to violate any state 

law to which it is subject.” 
4
 Article SEVENTH Section (2) of CA's Certificate of Incorporation provides that “[t]he original By Laws of the 

corporation shall be adopted by the incorporator. Thereafter, the power to make, alter, or repeal the By Laws, and to 

adopt any new By Law, except a By Law classifying directors for election for staggered terms, shall be vested in the 

Board of Directors.” 



 

 

issue of whether the stockholders' power is coextensive with that of the board, and vice versa. As 

a purely theoretical matter that is possible, and were that the case, then the first certified question 

would be easily answered. That is, under such a regime any proposal to adopt, amend or repeal a 

bylaw would be a proper subject for either shareholder or board action, without distinction. But 

the DGCL has not allocated to the board and the shareholders the identical, coextensive power to 

adopt, amend and repeal the bylaws. Therefore, how that power is allocated between those two 

decision-making bodies requires an analysis that is more complex. 

 

Moving from the theoretical to this case, by its terms Section 109(a) vests in the shareholders a 

power to adopt, amend or repeal bylaws that is legally sacrosanct, i.e., the power cannot be non-

consensually eliminated or limited by anyone other than the legislature itself. If viewed in 

isolation, Section 109(a) could be read to make the board's and the shareholders' power to adopt, 

amend or repeal bylaws identical and coextensive, but Section 109(a) does not exist in a vacuum. 

It must be read together with 8 Del. C. § 141(a), which pertinently provides that: 

The business and affairs of every corporation organized under this chapter shall 

be managed by or under the direction of a board of directors, except as may be 

otherwise provided in this chapter or in its certificate of incorporation. 

 

No such broad management power is statutorily allocated to the shareholders. Indeed, it is well-

established that stockholders of a corporation subject to the DGCL may not directly manage the 

business and affairs of the corporation, at least without specific authorization in either the statute 

or the certificate of incorporation. Therefore, the shareholders' statutory power to adopt, amend 

or repeal bylaws is not coextensive with the board's concurrent power and is limited by the 

board's management prerogatives under Section 141(a).
7
 

[…] 

 

B. Analysis 

1. 
 

Two other provisions of the DGCL, §§ 109(b) and 102(b)(1), bear importantly on the first 

question and form the basis of contentions advanced by each side. Section 109(b), which deals 

generally with bylaws and what they must or may contain, provides that: 

The bylaws may contain any provision, not inconsistent with law or with the 

certificate of incorporation, relating to the business of the corporation, the conduct 

of its affairs, and its rights or powers or the rights or powers of its stockholders, 

directors, officers or employees. 

 

And Section 102(b)(1), which is part of a broader provision that addresses what the certificate of 

incorporation must or may contain, relevantly states that: 

                                                 
7
 Because the board's managerial authority under Section 141(a) is a cardinal precept of the DGCL, we do not 

construe Section 109 as an “except[ion] ... otherwise specified in th[e] [DGCL]” to Section 141(a). Rather, the 

shareholders' statutory power to adopt, amend or repeal bylaws under Section 109 cannot be “inconsistent with law,” 

including Section 141(a). 



 

 

(b) In addition to the matters required to be set forth in the certificate of 

incorporation by subsection (a) of this section, the certificate of incorporation may 

also contain any or all of the following matters: 

(1) Any provision for the management of the business and for the conduct of 

the affairs of the corporation, and any provision creating, defining, limiting 

and regulating the powers of the corporation, the directors and the 

stockholders, or any class of the stockholders ....; if such provisions are not 

contrary to the laws of this State. Any provision which is required or 

permitted by any section of this chapter to be stated in the bylaws may instead 

be stated in the certificate of incorporation. 

 

AFSCME relies heavily upon the language of Section 109(b), which permits the bylaws of a 

corporation to contain “any provision ... relating to the ... rights or powers of its stockholders 

[and] directors....” The Bylaw, AFSCME argues, “relates to” the right of the stockholders 

meaningfully to participate in the process of electing directors, a right that necessarily “includes 

the right to nominate an opposing slate.” 

 

CA argues, in response, that Section 109(b) is not dispositive, because it cannot be read in 

isolation from, and without regard to, Section 102(b)(1). CA's argument runs as follows: the 

Bylaw would limit the substantive decision-making authority of CA's board to decide whether or 

not to expend corporate funds for a particular purpose, here, reimbursing director election 

expenses. Section 102(b)(1) contemplates that any provision that limits the broad statutory power 

of the directors must be contained in the certificate of incorporation. Therefore, the proposed 

Bylaw can only be in CA's Certificate of Incorporation, as distinguished from its bylaws. 

Accordingly, the proposed bylaw falls outside the universe of permissible bylaws authorized by 

Section 109(b). 

 

Implicit in CA's argument is the premise that any bylaw that in any respect might be viewed as 

limiting or restricting the power of the board of directors automatically falls outside the scope of 

permissible bylaws. That simply cannot be. That reasoning, taken to its logical extreme, would 

result in eliminating altogether the shareholders' statutory right to adopt, amend or repeal bylaws. 

Bylaws, by their very nature, set down rules and procedures that bind a corporation's board and 

its shareholders. In that sense, most, if not all, bylaws could be said to limit the otherwise 

unlimited discretionary power of the board. Yet Section 109(a) carves out an area of shareholder 

power to adopt, amend or repeal bylaws that is expressly inviolate. Therefore, to argue that the 

Bylaw at issue here limits the board's power to manage the business and affairs of the Company 

only begins, but cannot end, the analysis needed to decide whether the Bylaw is a proper subject 

for shareholder action. The question left unanswered is what is the scope of shareholder action 

that Section 109(b) permits yet does not improperly intrude upon the directors' power to manage 

corporation's business and affairs under Section 141(a). 

 

It is at this juncture that the statutory language becomes only marginally helpful in determining 

what the Delaware legislature intended to be the lawful scope of the shareholders' power to 



 

 

adopt, amend and repeal bylaws. To resolve that issue, the Court must resort to different tools, 

namely, decisions of this Court and of the Court of Chancery that bear on this question. Those 

tools do not enable us to articulate with doctrinal exactitude a bright line that divides those 

bylaws that shareholders may unilaterally adopt under Section 109(b) from those which they 

may not under Section 141(a). They do, however, enable us to decide the issue presented in this 

specific case.
14

 

 

2. 
 

It is well-established Delaware law that a proper function of bylaws is not to mandate how the 

board should decide specific substantive business decisions, but rather, to define the process and 

procedures by which those decisions are made. As the Court of Chancery has noted [in Hollinger 

Intern., Inc. v. Black]: 

Traditionally, the bylaws have been the corporate instrument used to set forth the 

rules by which the corporate board conducts its business. To this end, the DGCL 

is replete with specific provisions authorizing the bylaws to establish the 

procedures through which board and committee action is taken.... [T]here is a 

general consensus that bylaws that regulate the process by which the board acts 

are statutorily authorized. 

* * * 

... I reject International's argument that that provision in the Bylaw Amendments 

impermissibly interferes with the board's authority under § 141(a) to manage the 

business and affairs of the corporation. Sections 109 and 141, taken in totality, .... 

make clear that bylaws may pervasively and strictly regulate the process by which 

boards act, subject to the constraints of equity. 

 

Examples of the procedural, process-oriented nature of bylaws are found in both the DGCL and 

the case law. For example, 8 Del. C. § 141(b) authorizes bylaws that fix the number of directors 

on the board, the number of directors required for a quorum (with certain limitations), and the 

vote requirements for board action. 8 Del. C. § 141(f) authorizes bylaws that preclude board 

action without a meeting.
17

 And, almost three decades ago this Court upheld a shareholder-

enacted bylaw requiring unanimous board attendance and board approval for any board action, 
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 We do not attempt to delineate the location of that bright line in this Opinion. What we do hold is case specific; 

that is, wherever may be the location of the bright line that separates the shareholders' bylaw-making power under 

Section 109 from the directors' exclusive managerial authority under Section 141(a), the proposed Bylaw at issue 

here does not invade the territory demarcated by Section 141(a). 
17

 See also, e.g.,8 Del. C. § 211(a) & (b) (bylaws may establish the date and the place of the annual meeting of the 

stockholders); § 211(d) (bylaws may specify the conditions for the calling of special meetings of stockholders); § 

216 (bylaws may establish quorum and vote requirements for meetings of stockholders and “[a] bylaw amendment 

adopted by stockholders which specifies the votes that shall be necessary for the election of directors shall not be 

further amended or repealed by the board of directors.”); § 222 (bylaws may regulate certain notice requirements 

regarding adjourned meetings of stockholders). 



 

 

and unanimous ratification of any committee action.
18

 Such purely procedural bylaws do not 

improperly encroach upon the board's managerial authority under Section 141(a). 

 

The process-creating function of bylaws provides a starting point to address the Bylaw at issue. It 

enables us to frame the issue in terms of whether the Bylaw is one that establishes or regulates a 

process for substantive director decision-making, or one that mandates the decision itself. Not 

surprisingly, the parties sharply divide on that question. We conclude that the Bylaw, even 

though infelicitously couched as a substantive-sounding mandate to expend corporate funds, has 

both the intent and the effect of regulating the process for electing directors of CA. Therefore, we 

determine that the Bylaw is a proper subject for shareholder action, and set forth our reasoning 

below. 

 

Although CA concedes that “restrictive procedural bylaws (such as those requiring the presence 

of all directors and unanimous board consent to take action) are acceptable,” it points out that 

even facially procedural bylaws can unduly intrude upon board authority. The Bylaw being 

proposed here is unduly intrusive, CA claims, because, by mandating reimbursement of a 

stockholder's proxy expenses, it limits the board's broad discretionary authority to decide 

whether to grant reimbursement at all. CA further claims that because (in defined circumstances) 

the Bylaw mandates the expenditure of corporate funds, its subject matter is necessarily 

substantive, not process-oriented, and, therefore falls outside the scope of what Section 109(b) 

permits. 

 

Because the Bylaw is couched as a command to reimburse (“The board of directors shall cause 

the corporation to reimburse a stockholder”), it lends itself to CA's criticism. But the Bylaw's 

wording, although relevant, is not dispositive of whether or not it is process-related. The Bylaw 

could easily have been worded differently, to emphasize its process, as distinguished from its 

mandatory payment, component.
20

 By saying this we do not mean to suggest that this Bylaw's 

reimbursement component can be ignored. What we do suggest is that a bylaw that requires the 

expenditure of corporate funds does not, for that reason alone, become automatically deprived of 

its process-related character. A hypothetical example illustrates the point. Suppose that the 

directors of a corporation live in different states and at a considerable distance from the 

corporation's headquarters. Suppose also that the shareholders enact a bylaw that requires all 

meetings of directors to take place in person at the corporation's headquarters. Such a bylaw 

would be clearly process-related, yet it cannot be supposed that the shareholders would lack the 

power to adopt the bylaw because it would require the corporation to expend its funds to 
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 Frantz Mfg. Co. v. EAC Indus. See also Hollinger (shareholder-enacted bylaw abolishing a board committee 

created by board resolution does not impermissibly interfere with the board's authority under Section 141(a)). 
20

 For example, the Bylaw could have been phrased more benignly, to provide that “[a] stockholder or group of 

stockholders (together, the ‘Nominator’) shall be entitled to reimbursement from the corporation for reasonable 

expenses (‘Expenses') incurred in connection with nominating one or more candidates in a contested election of 

directors to the corporation's board of directors in the following circumstances....” Although the substance of the 

Bylaw would be no different, the emphasis would be upon the shareholders' entitlement to reimbursement, rather 

than upon the directors' obligation to reimburse. […] 



 

 

reimburse the directors' travel expenses. Whether or not a bylaw is process-related must 

necessarily be determined in light of its context and purpose. 

 

The context of the Bylaw at issue here is the process for electing directors-a subject in which 

shareholders of Delaware corporations have a legitimate and protected interest. The purpose of 

the Bylaw is to promote the integrity of that electoral process by facilitating the nomination of 

director candidates by stockholders or groups of stockholders. Generally, and under the current 

framework for electing directors in contested elections, only board-sponsored nominees for 

election are reimbursed for their election expenses. Dissident candidates are not, unless they 

succeed in replacing the entire board. The Bylaw would encourage the nomination of non-

management board candidates by promising reimbursement of the nominating stockholders' 

proxy expenses if one or more of its candidates are elected. In that the shareholders also have a 

legitimate interest, because the Bylaw would facilitate the exercise of their right to participate in 

selecting the contestants. […] 

 

The shareholders of a Delaware corporation have the right “to participate in selecting the 

contestants” for election to the board. The shareholders are entitled to facilitate the exercise of 

that right by proposing a bylaw that would encourage candidates other than board-sponsored 

nominees to stand for election. The Bylaw would accomplish that by committing the corporation 

to reimburse the election expenses of shareholders whose candidates are successfully elected. 

That the implementation of that proposal would require the expenditure of corporate funds will 

not, in and of itself, make such a bylaw an improper subject matter for shareholder action. 

Accordingly, we answer the first question certified to us in the affirmative. 

 

That, however, concludes only part of the analysis. The DGCL also requires that the Bylaw be 

“not inconsistent with law.” Accordingly, we turn to the second certified question, which is 

whether the proposed Bylaw, if adopted, would cause CA to violate any Delaware law to which 

it is subject. 

 

IV. THE SECOND QUESTION 
 

In answering the first question, we have already determined that the Bylaw does not facially 

violate any provision of the DGCL or of CA's Certificate of Incorporation. The question thus 

becomes whether the Bylaw would violate any common law rule or precept. […] [I]n response to 

the second question, we must necessarily consider any possible circumstance under which a 

board of directors might be required to act. Under at least one such hypothetical, the board of 

directors would breach their fiduciary duties if they complied with the Bylaw. Accordingly, we 

conclude that the Bylaw, as drafted, would violate the prohibition, which our decisions have 

derived from Section 141(a), against contractual arrangements that commit the board of directors 

to a course of action that would preclude them from fully discharging their fiduciary duties to the 

corporation and its shareholders. 

 

 



 

 

This Court has previously invalidated contracts that would require a board to act or not act in 

such a fashion that would limit the exercise of their fiduciary duties. In Paramount 

Communications, Inc. v. QVC Network, Inc., we invalidated a “no shop” provision of a merger 

agreement with a favored bidder (Viacom) that prevented the directors of the target company 

(Paramount) from communicating with a competing bidder (QVC) the terms of its competing bid 

in an effort to obtain the highest available value for shareholders. We held that: 

The No-Shop Provision could not validly define or limit the fiduciary duties of 

the Paramount directors. To the extent that a contract, or a provision thereof, 

purports to require a board to act or not act in such a fashion as to limit the 

exercise of fiduciary duties, it is invalid and unenforceable. [ ... ] 

 

[Discussion of Quickturn decision omitted] 

 

Both QVC and Quickturn involved binding contractual arrangements that the board of directors 

had voluntarily imposed upon themselves. This case involves a binding bylaw that the 

shareholders seek to impose involuntarily on the directors in the specific area of election expense 

reimbursement. Although this case is distinguishable in that respect, the distinction is one 

without a difference. The reason is that the internal governance contract-which here takes the 

form of a bylaw-is one that would also prevent the directors from exercising their full managerial 

power in circumstances where their fiduciary duties would otherwise require them to deny 

reimbursement to a dissident slate. That this limitation would be imposed by a majority vote of 

the shareholders rather than by the directors themselves, does not, in our view, legally matter.
32

 

 

[…] [T]he Bylaw mandates reimbursement of election expenses in circumstances that a proper 

application of fiduciary principles could preclude. That such circumstances could arise is not far 

fetched. Under Delaware law, a board may expend corporate funds to reimburse proxy expenses 

“[w]here the controversy is concerned with a question of policy as distinguished from personnel 

o[r] management.” But in a situation where the proxy contest is motivated by personal or petty 

concerns, or to promote interests that do not further, or are adverse to, those of the corporation, 

the board's fiduciary duty could compel that reimbursement be denied altogether.
34

 

 

It is in this respect that the proposed Bylaw, as written, would violate Delaware law if enacted by 

CA's shareholders. As presently drafted, the Bylaw would afford CA's directors full discretion to 

determine what amount of reimbursement is appropriate, because the directors would be 

obligated to grant only the “reasonable” expenses of a successful short slate. Unfortunately, that 

does not go far enough, because the Bylaw contains no language or provision that would reserve 

to CA's directors their full power to exercise their fiduciary duty to decide whether or not it 

would be appropriate, in a specific case, to award reimbursement at all.  […] 
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 Only if the Bylaw provision were enacted as an amendment to CA's Certificate of Incorporation would that 

distinction be dispositive. See8 Del. C. § 102(b)(1) and § 242. 
34

 Such a circumstance could arise, for example, if a shareholder group affiliated with a competitor of the company 

were to cause the election of a minority slate of candidates committed to using their director positions to obtain, and 

then communicate, valuable proprietary strategic or product information to the competitor. 


