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[...]

Alliance Data Systems Corporation (“ADS”) has brought this action to recover cash it feels it is
owed by defendant Blackstone Capital Partners V L.P. (“BCP V”) after BCP V's failed acquisi-
tion of ADS (the “Merger”). On May 17, 2007 — near the end of the most recent mergers and ac-
quisition upsurge — ADS entered into an Agreement and Plan of Merger (the “Merger Agree-
ment”’) with defendant Aladdin Solutions, Inc. (“Aladdin Solutions™) and Aladdin Merger Sub,
Inc. (“Aladdin Merger Sub,” together with Aladdin Solutions, “Aladdin”), two companies
formed by BCP V and its affiliates for the purpose of acquiring ADS. BCP V is controlled by
the Blackstone Group, L.P. (the “Blackstone Group,” together with its non-Aladdin affiliates,
“Blackstone”), a large private equity firm. Neither BCP V nor Blackstone signed the Merger
Agreement, and they are outside the clear definition of “Party” used in that Agreement.

Among the conditions in the Merger Agreement to Aladdin's obligation to close the acquisition
of ADS is a requirement that certain regulatory approvals be obtained. Because ADS owns
World Financial Network National Bank (“World Financial”), the Merger required the approval
of the Office of the Comptroller of the Currency (the “OCC”). In the Merger Agreement, Alad-
din promised to use its reasonable best efforts to obtain the OCC's approval. But, Aladdin made
no promise that it would cause BCP V or any BCP V affiliate to undertake any affirmative action
to achieve OCC approval.

When OCC approval was sought for Aladdin's acquisition of World Financial, the OCC refused
to give that approval unless Blackstone promised to provide any extra capital and liquidity World
Financial might need. Blackstone objected, not wanting to put its own assets, or those of its in-
vestment funds, on the line to ensure that a single subsidiary met regulatory requirements. But,
there is no dispute that Aladdin itself, consistent with its obligations to use its reasonable best
efforts, made substantial concessions to the OCC in order to meet the OCC's concerns. The OCC
was not satisfied, however, with assurances offered by Aladdin alone, and insisted on holding the
Blackstone Group-and a dozen or so of its affiliates-responsible for certain assurances. In months
of negotiations over approval, Blackstone and the OCC never successfully bridged this concep-
tual gap. Although the OCC changed the extent of the commitment it required over time, it con-
tinued to ask that Blackstone pledge some support for World Financial, and it wanted Blackstone
and its affiliates to sign a wide-ranging acknowledgment of World Financial's regulatory re-
quirements. As a bottom-line, the OCC made it clear that “Blackstone must provide some type
and measure of financial support for [World Financial].” Blackstone ultimately refused to sign
any agreement that made it and its affiliates-other than Aladdin itself-responsible for ensuring
that World Financial met its capital and liquidity requirements. As a result, the Merger was not
completed within the time frame set out in the Merger Agreement, and Aladdin purported to ter-
minate the Agreement.

In the Merger Agreement, ADS forewent the remedy of specific performance except in certain,
defined circumstances and accepted a cap on its ability to recover monetary damages for breach.



When ADS seeks a monetary remedy in the event of a breach by Aladdin resulting in non-
consummation of the Merger, as in this case, ADS is limited to the recovery of a termination fee-
termed a “Business Interruption Fee”-in the amount of $170 million from Aladdin. The payment
of this Fee by Aladdin, in the event it is owed to ADS, is guaranteed by BCP V through a Lim-
ited Guarantee that ADS and BCP V entered into on the same day the Merger Agreement was
executed.

ADS brought this suit alleging that Aladdin breached its obligations under the Merger Agree-
ment by failing to reach an accord with the OCC, and that the Business Interruption Fee is due
and owing. ADS has sued Aladdin and BCP V, seeking to require them to pay the Business In-
terruption Fee.

ADS argues that Aladdin breached the Merger Agreement by failing to cause Blackstone to as-
sent to the demands the OCC made of Blackstone and its affiliated funds. Characterizing the
OCC's final proposal as virtually costless to Blackstone, despite the fact that the OCC thought
the proposal important enough to insist on it, ADS argues that Aladdin had a responsibility under
the Merger Agreement to force Blackstone to agree to the OCC's terms. To support this argu-
ment, ADS cites three provisions of the Merger Agreement: a promise by Aladdin to use Alad-
din's reasonable best efforts to get OCC approval; a promise by Aladdin to keep Blackstone from
preventing the completion of the Merger; and a representation by Aladdin that it had the power
to fulfill its commitments under the Merger Agreement.

In this opinion, I grant the defendants' motion to dismiss ADS's “Amended Verified Complaint”
(the “Complaint”). For starters, I find that any contractual claim against the defendants must be
predicated on a breach by Aladdin because it is the only party, aside from ADS, that signed the
Merger Agreement. Next, looking at the Merger Agreement, I find that there was no requirement
that Aladdin somehow force Blackstone to enter into any arrangement with the OCC. The first
provision ADS cites, which requires that Aladdin use its reasonable best efforts, clearly applies
only to Aladdin's efforts. The Complaint is devoid of any contention that Aladdin itself was un-
willing to comply with the demanding conditions the OCC asked of it. The Complaint only faults
Aladdin because Blackstone, a non-party to the Merger Agreement, would not enter into ar-
rangements with the OCC. But, Blackstone had no contractual obligation to enter into such ar-
rangements, and Aladdin made no contractual promise that it would get Blackstone to do so.

What Aladdin did contractually promise is that it would ensure (at the cost of committing a com-
pensable breach) that Blackstone would not “take or cause or permit to be taken any action (in-
cluding the acquisition of businesses or assets) which would reasonably be expected to prevent
or materially impair or delay the consummation of the transactions contemplated by this Agree-
ment.” That is, Aladdin agreed to a negative covenant promising to assure that Blackstone would
not thwart the Merger by taking action to impede its closing. ADS seizes upon this promise and
tortures its plain meaning by arguing that Blackstone's failure to assent to the OCC's demands
amounted to an action that impaired the consummation of the Merger. In other words, ADS
seeks to turn a negative covenant with an accepted commercial meaning into a wide-ranging
promise to take any affirmative action necessary to obtain regulatory approval. The language of
the covenant will not sustain such a reading, and that reading is also inconsistent with the struc-



ture of the Merger Agreement itself. The Merger Agreement has a section that governs the obli-
gations of the parties to take affirmative steps to obtain regulatory approvals. That section creates
an affirmative obligation on Aladdin's part to use its own best efforts to achieve OCC approval,
but does not, in stark contrast to the negative covenant, obligate Aladdin to get Blackstone to do
anything affirmative toward that end.

ADS also seeks to infer from Aladdin's promises about Blackstone that ADS was representing
that it had control over Blackstone. But, while Aladdin did make promises about Blackstone,
those promises were carefully cabined. Aladdin only promised that it could make Blackstone be-
have in certain ways, not that it could force Blackstone to agree to financial commitments not
found in the Merger Agreement.

As its overarching argument, ADS departs entirely from the text of the Merger Agreement itself.
In the Complaint, ADS contends that all the negotiators of the Merger Agreement were aware
that the OCC was likely to demand that Blackstone enter into certain commitments with the
OCC as a condition to approving the Merger. ADS says that during negotiations Blackstone
knew that the OCC would require that Blackstone submit to some form of liability. But, ADS
argues, when the debt markets turned and Blackstone was under pressure from its financing part-
ners not to go forth with the Merger, Blackstone refused to agree to any terms from the OCC,
even terms that involved minimal risk to it. This behavior, according to ADS, supports its claim
of breach.

But, ADS has eschewed any fraud claim and its attempt to introduce parol evidence is unavailing
in the face of clear contractual language. If, as ADS alleges, it was obvious that the OCC would
require not just Aladdin, but Blackstone itself, to enter into certain regulatory agreements, then
ADS should have insisted that Aladdin be held responsible in the event that Blackstone failed to
use best efforts to obtain regulatory approval. In the Merger Agreement, ADS extracted an even
stronger form of such a promise from Aladdin in the context of antitrust approval by requiring
Aladdin to get Blackstone to take whatever steps were necessary to get antitrust approval, includ-
ing divesting other holdings. But, as to OCC approval, all that ADS got was a promise from
Aladdin itself to use reasonable best efforts, and no obligation on Aladdin's part to cause Black-
stone to do anything. The time for ADS to have protected itself from the risk that the OCC would
make demands that Blackstone would not accept was when negotiating the words of the Merger
Agreement. Instead of getting contractual assurances from Aladdin that Aladdin would pay the
Business Interruption Fee unless Blackstone used best efforts-or some other form of efforts-to
satisfy the OCC, ADS got nothing. Having struck a clear bargain, ADS cannot resort to extrinsic
evidence to manufacture contractual obligations that are clearly foreclosed by an unambiguous
Merger Agreement.

For that same reason, and for the additional reason that it never pled this claim in the Complaint,
ADS's argument that the implied covenant of good faith and fair dealing holds Aladdin responsi-
ble for the failure of Blackstone, a non-party, to enter into a regulatory agreement that Black-
stone had no duty to accept is without force. The explicit terms of the Merger Agreement are in-
consistent with any implied duty on Aladdin of this kind.

[...]



A. The Parties

Plaintiff ADS is a Delaware corporation that describes itself as a “provider of marketing, loyalty
and transaction services, managing over 120 million customer relationships for some of North
America's most recognizable companies.” Among its subsidiaries is World Financial, a “credit
card bank regulated by the OCC.”

Defendant BCP V is a Delaware limited partnership. It is a $20 billion acquisition fund, which,
put simply, means it is an investment fund that exists to buy and sell operating companies with
the intention of generating profitable returns for the fund's investors. BCP V is one of several
such funds operated by the Blackstone Group. ADS has not sued the Blackstone Group in this
case.

Defendant Aladdin Solutions is a Delaware corporation. It was formed by Blackstone for the
purpose of acquiring ADS. At the time of the Merger Agreement, Aladdin Solutions was known
as Aladdin Holdco, Inc., and owned 100% of Aladdin Merger Sub, another Delaware corpora-
tion. In its Complaint, ADS characterizes both Aladdin Solutions and Aladdin Merger Sub as
“assetless shell companies.” This, of course, is a rhetorical flourish that is a tad overstated. Alad-
din likely had assets in the form of contractual commitments by BCP V and certain investment
banks to provide the equity and debt funding necessary to consummate the acquisition of ADS.
But, the bottom line is that ADS is accurate in pointing out that Aladdin was an acquisition vehi-
cle with no business or cash of its own, other than assets given to it to enable it to acquire ADS.
Equally clear, however, is that ADS was well aware of this at the time it entered the Merger
Agreement with only Aladdin, and not Blackstone, as a signatory on the buyer's side.

B. ADS And Aladdin Sign The Merger Agreement

After what ADS describes as “detailed due diligence and negotiations,” ADS entered into the
Merger Agreement with Aladdin Solutions and Aladdin Merger Sub on May 17, 2007. Under
that Agreement's terms, Aladdin Merger Sub was to merge into ADS. Every share of ADS was
to be canceled and exchanged for $81.75 in cash, and Aladdin was to assume all of ADS's debt.
All in, BCP V's acquisition costs would have been $7.8 billion. To raise that money, BCP V
planned to invest $1.8 billion of its own cash in equity and to borrow an additional $6.6 billion.®
[...]

ADS alleges in the Complaint that during the course of the negotiations over the Merger Agree-
ment, its representatives discussed with negotiators on the buy side the likelihood that the OCC
would seek commitments Blackstone, and not simply Aladdin, regarding the capital levels and
solvency of World Financial. According to ADS, the negotiators discussed a previous transaction
in which the OCC demanded financial assurances from the ultimate parent of a bank as a condi-
tion to approving a merger, making the OCC's later demands to Blackstone something predict-
able to the negotiators of the Merger Agreement. ADS also claims that later, during post-signing

¥ The Complaint does not indicate what the extra $600 million was for.



negotiations about how to obtain OCC approval, Blackstone indicated that it was willing to pro-
vide assurances similar to what had been required in the previous transaction. The Complaint
does not allege that Blackstone said it would accept these conditions when the Merger Agree-
ment was being negotiated. Instead, ADS pleads only that during the contract negotiations no
Blackstone representative “suggested that Blackstone was unwilling to provide” the type of
guarantee the OCC eventually sought.

Because this is a motion to dismiss, these allegations must be accepted as true. But, at the same
time, because ADS has brought claims for breach of contract, these allegations are also extrinsic
evidence. What is perhaps most striking about them is the discordance between them and the ac-
tual contractual commitments that ADS extracted at the bargaining table. In other words, if one
accepts, as [ must do for present purposes, that oral banter of the kind just described occurred,
and that it should have been obvious that the OCC would require a commitment from Black-
stone, what is most striking is how far short of embodying that discussion and the accompanying
reality in a binding contractual commitment ADS fell.
[...]
The Merger Agreement also strictly limits Aladdin's exposure to monetary liability in the event it
commits a breach of the contract. In a case for monetary damages, ADS is only entitled to re-
ceive a $170 million Business Interruption Fee from Aladdin Solutions. ADS protected its ability
to receive the Business Interruption Fee by entering into a “Limited Guarantee” with ADS to en-
sure that someone with cash would be liable if there was a breach giving rise to a right of ADS to
receive the Business Interruption Fee. The Limited Guarantee was a purely financial commit-
ment, only designed to make sure that if there is a breach, ADS was not left trying to sue compa-
nies that lacked the resources to compensate ADS. Nothing in the Guarantee required BCP V or
any other part of Blackstone to undertake any obligation to see that the Merger itself was con-
summated.
[...]

ITI. Legal Analysis

The question before this court is whether the Complaint states a claim that Aladdin breached the
Merger Agreement. “Under Delaware law, the proper interpretation of language in a contract is a
question of law.” When interpreting a contract, a court's task is to “satisfy the reasonable expec-
tations of the parties at the time they entered into the contract.” In doing so, a court will only
look at evidence outside of the contract where “the provisions in controversy are reasonably or
fairly susceptible of different interpretations or may have two or more different meanings .”

Thus, even though I must accept ADS's allegations regarding the Merger Agreement negotiation
process as true, that parol evidence is irrelevant if the Merger Agreement is unambiguous and
susceptible of only one reasonable interpretation. In this regard, it bears emphasis that ADS has
not brought a fraud claim and relies entirely on a theory of contractual breach.

The parties also agreed that the Merger Agreement contains the entirety of their bargain. The
Merger Agreement states that “[t]his Agreement [and certain related documents] constitute the



entire agreement of the Parties and supersede all prior agreements and undertakings, both written
and oral, between the Parties, or any of them, with respect to the subject matter hereof and
thereof.” In addition, although the parties to the Merger Agreement made many representations
in the Merger Agreement, they prominently disclaimed any other representations they might
have made:

EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES CONTAINED IN

THIS AGREEMENT, NONE OF [Aladdin Solutions], [Aladdin Merger Sub] AND

[ADS] MAKES ANY OTHER REPRESENTATIONS OR WARRANTIES, AND

EACH HEREBY disclaims any other representations or warranties made by itself [or

any of its representatives] with respect to the execution and delivery of this Agree-

ment or the Merger [except for certain representations related to disclosure and other

documentation].

A. No Blackstone Entity Was A Party To The Merger Agreement

Absent unusual circumstances not present here, the ordinary rule is that only the formal parties to
a contract are bound by its terms. The Merger Agreement was only signed by three parties:
Aladdin Merger Sub, Aladdin Solutions, and ADS. Accordingly, only those three parties had ob-
ligations under that Agreement. No other Blackstone affiliate entered into the Merger Agree-
ment, and thus they did not have any obligations under the Agreement.

The only other entity that signed an agreement with ADS was BCP V. In conjunction with the
Merger, BCP V entered into the Limited Guarantee, under which it promised ADS that it would
guarantee Aladdin's payment of the $170 million Business Interruption Fee, as well as up to $3
million in ADS costs related to financing and debt tender offers. But that was the extent of BCP
V's commitment in the Limited Guarantee. BCP V only promised to pay those fees if Aladdin
had to pay those fees. It did not promise to perform in any other way.

ADS recognizes that Blackstone and BCP V have no direct obligations under the Merger Agree-
ment themselves. What it does argue, however, is that Aladdin agreed to be responsible for a
breach in certain circumstances if Blackstone and BCP V failed to take certain actions related to
the OCC approval process. Thus, both BCP V's and Aladdin's liability turn on the same funda-
mental question: is Aladdin liable for a breach of the Merger Agreement because Blackstone re-
fused to agree to the OCC's demands?

B. The Merger Agreement Did Not Make Aladdin Contractually Responsible For Any Refusal Of
Blackstone To Negotiate With Or Agree To Terms With The OCC

ADS bases its claims on three provisions of the Merger Agreement summarized earlier: (1)
§6.5.1, a covenant by Aladdin to use its reasonable best efforts to secure necessary regulatory
approvals; (2) §6.5.6, a covenant by Aladdin to keep Blackstone from preventing or impeding
the completion of the Merger; and (3) §5.2, a representation in which Aladdin stated that it had
the power to fulfill its obligations under the Merger Agreement. The crux of ADS's argument



under all three provisions is that Aladdin was responsible for making Blackstone agree to the
OCC Proposal, and because Blackstone did not agree to what ADS considers to be a fair pro-
posal, there was a breach of the Merger Agreement. But, none of those provisions makes Aladdin
responsible for forcing Blackstone to agree to the OCC Proposal. Thus, ADS cannot state a claim
for breach of contract by complaining that Blackstone did not agree to the OCC Proposal.

1. ADS Does Not State A Claim That Aladdin Breached § 6.5.1 Of The Merger Agreement

The first provision in the Merger Agreement that ADS claims was breached, § 6.5.1, is a promise
by the parties to that Agreement to use their reasonable best efforts to complete the Merger. ADS
contends that in this section Aladdin promises to make Blackstone act to get OCC approval. But,
that argument fails because the clear and unambiguous language of the Merger Agreement shows
that, in contrast to certain other sections in the Merger Agreement, in § 6.5.1, Aladdin only
promises that it will use its own reasonable best efforts, not that Blackstone will use any effort.
And, ADS has not stated a claim that Aladdin did not use its reasonable best efforts.

a. Section 6.5.1 Only Required Aladdin, And Not Blackstone, To Use Its Reasonable Best Efforts
To Secure Regulatory Approval

The covenant concerning OCC approval, and most of the other regulatory approvals, appears in
the first sentence of § 6.5.1. That sentence is an affirmative covenant stating that:

Each of the Parties shall use its reasonable best efforts to ... do, or cause to be done,

... all things necessary, proper or advisable under applicable Laws to consummate and

make effective, in the most expeditious manner practicable, the transactions provided

for in this Agreement, including ... the taking of such actions as are necessary to ob-

tain any requisite approvals, consents, Orders, exemptions or waivers by, or to avoid

an action by, any Third Party or Governmental Entity relating to antitrust, merger and

acquisition, competition, trade, banking or other regulatory matters....

This sentence only covers the “Parties,” a term defined in the Merger Agreement to be Aladdin
Solutions, Aladdin Merger Sub, and ADS. The plain meaning of the above-quoted part of § 6.5.1
imposes no obligation on Blackstone to use any effort, or for Aladdin to cause Blackstone to use
any effort. This is in sharp contrast to what respected authorities advocate that a seller should
extract in the acquisition agreement, which is a covenant by the acquirer that its parent will also
work toward completion of the transaction.

Notwithstanding this gap, ADS seizes on the phrase “cause to be done” and argues that this lan-
guage means that Aladdin was somehow required to cause Blackstone to act. But, as will now be
shown, in other sections of the Merger Agreement, when Aladdin was to be contractually on the
hook for “causing” Blackstone to do or not do something, the parties made that explicit.

That is, the fact that the parties to the Merger Agreement did not intend to bind Blackstone in the
relevant part of §6.5.1 is underscored by the presence of express covenants about Blackstone in



other places in the Agreement. The definitions section of the Merger Agreement includes the
phrase “Parent Group,” which is defined to include Aladdin Solutions and its affiliates (i.e.,
Blackstone). That term is used in several places throughout the Merger Agreement. Most nota-
bly, in the sentence after the above-quoted language in §6.5.1, Aladdin covenants that it will
make Blackstone act to obtain antitrust approval. Specifically, Aladdin covenants that it “shall,
and shall cause each other member of the Parent Group to ... offer to commit to take any action
which it is capable of taking [to get antitrust approval].” Thus, as to antitrust approval, but not
OCC approval, Aladdin committed itself to being held liable for breach of contract if it could not
get Blackstone to do what was necessary to get regulatory approval.

Similarly, there are other specific parts of the Merger Agreement where Aladdin agreed to be
contractually responsible for actions of Blackstone. Most prominently, Aladdin promised in
§6.5.6 to be liable if Blackstone prevents or impedes the closing of the Merger. In another sec-
tion, Aladdin made representations about Blackstone's investments. Therefore, it is clear that
ADS knew how to make Aladdin liable for the actions of Blackstone. And, the parties clearly
understood that Blackstone and BCP V were separate legal entities from Aladdin. That was why
they carefully and specifically identified those instances where Aladdin was responsible for the
actions of those entities. The fact that ADS made sure to negotiate for a Limited Guarantee from
BCP V is another example of this reality. Understanding that Aladdin Solutions and Aladdin
Merger Sub were acquisition vehicles with limited assets, ADS secured a commitment from BCP
V to ensure that the Business Interruption Fee would be paid if Aladdin committed a breach.

Stated summarily, the Merger Agreement is clear about those limited instances when Aladdin
was on the hook for Blackstone's conduct. The Merger Agreement carefully distinguishes be-
tween those entities that are parties and those that are not. The Merger Agreement itself also re-
flects a recognition that regulators might require the actions of non-parties in connection with
approving the Merger by holding Aladdin responsible for Blackstone's willingness to take ac-
tions necessary to obtain antitrust approval.

Realizing these problems for its position, ADS's skillful advocates attempt to turn a weakness in
their case into a strength. To this end, ADS argues that the specific provisions to the antitrust ap-
proval process-which are potent and impose liability on Aladdin if Blackstone fails to take any
action, however extreme, necessary to secure antitrust approval-are simply an example of the
uncabined obligations that Aladdin and Blackstone had as to every regulatory approval. But, the
clear intention of the antitrust “hell or high water” provision was to reflect an instance where
much greater protection was afforded to ADS on a specific regulatory issue. The only reference
in the antitrust sentence to the previous provisions is that the antitrust sentence begins with the
phrase “[w]ithout limiting the foregoing.” Although that indicates that the antitrust sentence does
not limit the effect of the general proposition in § 6.5.1, it cannot reasonably be read as broaden-
ing the plain and limited meaning of the first sentence of § 6.5.1. That first sentence requires rea-
sonable best efforts to secure regulatory approvals only by Aladdin, and does not impose any li-
ability on Aladdin for any refusal of Blackstone to enter agreements with regulators.



ADS is a sophisticated party that, by its own admission, was aware of the need for OCC approval
of the Merger. But, it failed to secure any commitment from Aladdin that Blackstone would use
any form of effort-much less reasonable best efforts-to secure OCC approval. ADS secured only
commitments from Aladdin itself. Although ADS may now regret the bargain it struck, that bar-
gain is not unclear, and this court cannot change the terms of the deal by considering parol evi-
dence. ADS only has a remedy under § 6.5.1 if Aladdin itself did not use its reasonable best ef-
forts to secure OCC approval.

b. ADS Does Not Allege Facts Supporting An Inference That Aladdin Failed To Exert Reason-
able Best Efforts To Obtain The OCC's Approval

ADS alleges in a conclusory manner that Aladdin did not use its reasonable best efforts to obtain
OCC approval. But, even though this is a motion to dismiss, ADS is only entitled to reasonable
inferences of fact in its favor. Although pled facts are taken as true, unsupported conclusory
statements are not afforded such deference.

Here, ADS concedes that Aladdin itself was willing to enter into assurances of the kind the OCC
was demanding. Its only complaint about Aladdin's behavior is that Aladdin did not somehow
force Blackstone to agree to the OCC's demands. As just explained, Aladdin had no contractual
obligation to make Blackstone exert best efforts to secure OCC approval.

The apparent reason that ADS focuses so singularly on Blackstone's non-agreement with the
OCC and not on anything Aladdin failed to do is simple: the OCC communications attached to
the Complaint make it clear that nothing that Aladdin could have done in isolation from Black-
stone would have satisfied the OCC. Indeed, Aladdin offered to set up the ADS Fund on terms
agreeable to the OCC, and to live with other stringent capital and leverage requirements which
would have had the indirect effect of limiting BCP V's return on investment from its acquisition
of ADS. But, the OCC continued to require that the Blackstone Group and twelve of its affiliates
make a commitment, and thus Aladdin was unable to get the consent on its own.

Despite the fact that it has not provided any reason to believe that Aladdin had any power to
compel Blackstone, ADS argues that it is a question of fact as to whether Aladdin used its rea-
sonable best efforts because other courts have interpreted this issue as a question of fact. But,
under Delaware law, the actual meaning of the Merger Agreement is a question of law. And, al-
though I must grant ADS the benefit of rational inferences, I need not accept its conclusory alle-
gations. ADS's only gripe is with the fact that Blackstone did not agree to what the OCC pro-
posed. Without pleading any facts to support the inference that Aladdin had the contractual duty
to cause Blackstone to agree to the OCC's demands, Blackstone's inaction does not constitute a
failure to act on Aladdin's part. As a result, the Complaint fails to allege any failure by Aladdin
itself to use reasonable best efforts to secure OCC approval, and ADS has failed to state a claim
for breach of § 6.5.1 of the Merger Agreement.



2. ADS Has Not Stated A Claim That Aladdin Breached Its Obligations Under § 6.5.6

As we have seen, § 6.5.1 of the Merger Agreement was an affirmative covenant pledging that
Aladdin would use its own reasonable best efforts to secure OCC approval. That covenant did
not require Aladdin to cause Blackstone to undertake any effort at all toward that end. As an an-
swer to this difficult dilemma for itself, ADS has seized on a different section of the Merger
Agreement: § 6.5.6, a negative covenant, which holds Aladdin responsible if Blackstone takes
certain actions. This provision states, in its entirety, that:

Except as expressly contemplated by this Agreement, neither [Aladdin Solutions] nor

[Aladdin Merger Sub] shall, and each of [Aladdin Solutions] and [Aladdin Merger

Sub] shall cause each member of the Parent Group not to, take or cause or permit to

be taken any action (including the acquisition of businesses or assets) which would

reasonably be expected to prevent or materially impair or delay the consummation of

the transactions contemplated by this Agreement.

This covenant is plainly limited to keeping Blackstone from acting in an affirmative way to pre-
vent, impair, or delay the closing of the Merger. In this sense, it is distinct from § 6.5.1. Section
6.5 .1 was an affirmative covenant obligating Aladdin to use reasonable best efforts to obtain
regulatory approval, whereas § 6.5.6 was a negative covenant directed toward making sure that
Aladdin and its Parent Group did not take affirmative action designed to thwart the closing of the
Merger.

ADS fails to identify any affirmative step Blackstone took that impeded the Merger's closing in
any way. Rather, it complains about what Blackstone did not do, which was to agree with the
OCC's demands. ADS attempts to convert this inaction into an affirmative, impeding act by
phrasing Blackstone's inaction in affirmative terms, for example, that Blackstone was “rejecting
proposals” by failing to accept the OCC's demands. ADS also tries to punish Blackstone for even
engaging with the OCC by contending that Blackstone did not show good faith in its negotiations
with the OCC. But, of course, Blackstone had no obligation to engage with the OCC at all. At
bottom, the only genuine argument that ADS raises about Blackstone's good faith is that Black-
stone, for its own business reasons, concluded that accepting the OCC's terms was not in its own
financial best interests.

These allegations are not the stuff of which a violation of a negative covenant like § 6.5.6 is
made. By its clear terms, § 6.5.6 is only concerned with preventing Blackstone from acting to
impede the Merger's closing. ADS itself admits as much, noting that “[s]ection 6.5.1 defines the
scope of what actions Aladdin must take or cause others to take .... [s]ection 6.5.6 identifies ac-
tions Aladdin must not take and must prevent the Blackstone Parent Group from taking.” This
tracks a generally acknowledged distinction in merger agreements between affirmative and nega-
tive covenants: affirmative covenants require that a bound party take action while negative cove-
nants forbid action.



Because liability under a negative covenant can only arise from an action, Blackstone's refusal to
consent to the OCC Proposal is not a violation of a negative covenant. ADS's creative rephrasing
of Blackstone's negative response to the OCC's demands for affirmative action does not change
this reality. “Rejecting” the OCC Proposal is the same thing as not agreeing to that Proposal.

To read § 6.5.6 as ADS contends would not only distort its plain meaning, it would override the
carefully negotiated provision of the Merger Agreement dealing with the parties' duties to take
certain affirmative actions necessary to secure regulatory approval: § 6.5.1. If, as ADS contends,
§ 6.5.6 requires Aladdin and Blackstone not to “refuse” any OCC demand necessary to get regu-
latory approval, what is the need for § 6.5.1? And, why the limitations on Aladdin's responsibili-
ties under § 6.5.1? Section 6.5.1 limits Aladdin to using “reasonable best efforts,” while § 6.5.6
contains no qualifying language. And § 6.5.1, of course, clearly omits any requirement that
Aladdin be held responsible for any lack of affirmative effort on Blackstone's part to get OCC
approval, while simultaneously holding Aladdin responsible if Blackstone did not honor a “hell
or high water” obligation to clear antitrust approval. Given that § 6.5.1 clearly covers the af-
firmative obligations of the parties in the regulatory context, it disrupts the sensible structure of
the Merger Agreement to read § 6.5.6 as being other than what it purports to be: a negative cove-
nant that has the limited and complementary purpose of prohibiting parties from taking affirma-
tive action with the likely effect of impeding the Merger's closing.

Put simply, § 6.5.1 of the Merger Agreement makes clear that Aladdin had no contractual re-
sponsibility to make Blackstone do anything affirmative to obtain OCC approval. Section § 6.5.6
does not override that, and Blackstone's refusal to assent to the OCC's demands was not an af-
firmative act impeding the Merger in the sense prohibited by the negative covenant contained in
§ 6.5.6. ADS has thus failed to state a claim for breach of § 6.5.6.

3. Aladdin Did Not Breach The Merger Agreement By Representing That It Controls Blackstone

ADS also asserts that Aladdin breached the Merger Agreement by falsely representing that it had
the power to control Blackstone. To do so, ADS seizes upon the fact that Aladdin agreed to make
Blackstone act or prevent Blackstone from acting in provisions like the antitrust sentence of
§6.5.1 or the negative covenant in §6.5.6. ADS argues that these provisions, combined with
Aladdin's representation in §5.2 that it had the power necessary to complete the Merger, indicate
that Aladdin somehow represented that it controlled Blackstone, when all the parties knew that
the reverse was true: Blackstone controlled Aladdin. This argument fails because it misconstrues
what Aladdin said it could do. Aladdin only represented that it could make Blackstone behave in
the specific and narrow ways that it promised, not that it had unlimited control to make Black-
stone and all of its affiliates do whatever Aladdin wished.

ADS's argument here turns on Aladdin's representation that:
Each of [Aladdin Solutions] and [Aladdin Merger Sub] has all necessary corporate
power and authority to execute and deliver this Agreement, to perform its obligations
hereunder and to consummate the transactions provided for herein. The execution and



delivery of this Agreement, by each of [Aladdin Solutions] and [Aladdin Merger
Sub], and the consummation by [Aladdin Solutions] and [Aladdin Merger Sub] of the
transactions provided for herein have been duly and validly authorized by all neces-
sary corporate action on the part of [Aladdin Solutions] and [Aladdin Merger Sub],
and no other corporate proceedings on the part of [Aladdin Solutions] or [Aladdin
Merger Sub] and no vote of [Aladdin Solutions'] stockholders are necessary to au-
thorize this Agreement or to consummate the transactions provided for herein.

ADS says that § 5.2, when read in light of other provisions in the Merger Agreement that recog-
nize the necessity for Blackstone to take certain steps in connection with the Merger approval
process, must be read as a general representation that Aladdin had the power to control Black-
stone and cause it to do anything reasonably necessary to secure approval of the Merger.

That is a strained argument that distorts the plain meaning of a common term in acquisition
agreements. The essence of § 5.2 is that Aladdin has the power to do what it says it will do. In
this case, the operative language is “all necessary corporate power and authority ... to perform its
obligations hereunder and to consummate the transactions provided for herein.” In making that
representation, Aladdin only represents it has the power to do what it promises to do in the
Merger Agreement.

As detailed previously, when Aladdin was willing to be held accountable for the actions of
Blackstone, the parties detailed that specifically in the Merger Agreement. For example, Aladdin
promised to keep Blackstone from issuing a press release in certain circumstances, and to cause
Blackstone to divest itself of certain assets to obtain antitrust approval. But, the fact that Aladdin
was willing to be held responsible in specific situations for Blackstone's behavior provides no
rational basis for reading § 5.2 as a general assurance that Aladdin had the power to make Black-
stone do anything it wished. Aladdin only contracted that it had the ability to prevent Blackstone
from acting or to cause Blackstone to act in a small number of carefully defined ways.

The Merger Agreement specifically defines Aladdin's “Parent Group” precisely to clarify those
situations when Aladdin was responsible for the Parent Group's actions. Reading § 5.2 as silently
embodying a contractual promise by Aladdin that it would guarantee that the Parent Group (i.e.,
Blackstone) would take any action required of Aladdin itself would undermine all the careful
work the parties did in specifically articulating those situations when Aladdin was responsible
for Blackstone's behavior. Put simply, if Aladdin had the contractual duty to make Blackstone do
everything Aladdin itself was bound to do, then Blackstone would not have been defined as part
of a “Parent Group,” and there would have been no need for specific provisions discussing Alad-
din's responsibility for Blackstone's behavior in certain contexts.

In its arguments, ADS has made much of the alleged fact that Blackstone and Aladdin are both
controlled by Stephen Schwarzman, the CEO of the Blackstone Group. For purposes of this mo-
tion, one can assume that Schwarzman has substantial influence over Blackstone and could have
caused it to do what the OCC wished, if that was in Blackstone's interest. But, ADS is not enti-



tled to a remedy by proving that mundane reality. ADS knew, as the plain terms of the Merger
Agreement show, that it was not striking a deal with the Blackstone Group, BCP V, or
Schwarzman. ADS was doing a deal with Aladdin. ADS is only entitled to what it was promised
from the entities that made those promises. The issue is not one of Blackstone's or Schwarzman's
power; it is whether Blackstone or Schwarzman had any contractual duty to ADS, and the an-
swer is clearly that they did not. Likewise, the issue is not whether Schwarzman had sufficient
managerial power to cause Blackstone to act at the OCC's behest; the question is whether Alad-
din had any duty to cause Blackstone to act to meet the OCC's demand, or any liability if Black-
stone chose not do so. The answer to this question is also clear: Aladdin did not.

A huge amount of wealth generation results from the use of distinct entities by corporate parents
to conduct business. This allows parents to engage in risky endeavors precisely because the par-
ents can cabin the amount of risk they are undertaking by using distinct entities to carry out cer-
tain activities. Delaware law respects corporate formalities, absent a basis for veil-piercing, rec-
ognizing that the wealth-generating potential of corporate and other limited liability entities
would be stymied if it did otherwise.

To follow this traditional practice here works no unfairness to ADS. ADS knew with whom it
was contracting and with whom it was not. The bottom line for ADS is that it only contracted
with Aladdin, and in § 5.2 simply got an assurance that Aladdin had the authority and power to
do all that it was required to do under the Merger Agreement. ADS has made no allegation that
Aladdin lacked such power as to its own duties. The fact that ADS wishes it had struck a bargain
with Blackstone directly does not change the reality that ADS knew that the Merger Agreement
did not impose obligations on Blackstone directly. ADS has not stated a claim for breach of § 5.2
of the Merger Agreement.

C. A Reading Of The Entirety Of The Merger Agreement Does Not Support A Finding That
Aladdin Breached The Agreement

In a brief snippet of its answering brief, ADS argues that, even if nothing in the Merger Agree-
ment actually obligated Aladdin to somehow force its parent to agree to the OCC Proposal, the
overall plan of that Agreement shows that the parties intended to bind Blackstone to use its best
efforts to obtain OCC approval. But, while it is true that in interpreting a contract “a court must
construe the agreement as a whole,” a reading of the Merger Agreement reveals no intention to
force Blackstone to act. The Merger Agreement is a highly negotiated document that stretches
over almost seventy, single-spaced pages. It carefully distinguishes between situations when the
parties alone had obligations and situations when the parties would be responsible for conduct of
their affiliates. Most notably, ADS successfully got Aladdin to make itself liable if Blackstone
did not do whatever it could to get antitrust approval. But, ADS did not get Aladdin to make any
promises about what Blackstone would do to get the OCC's approval. That is the bargain that
ADS made, and its attempt to introduce extrinsic evidence to contradict the plain terms of the
Merger Agreement is not permitted by the contract law of this state.



D. Aladdin Did Not Breach The Implied Covenant Of Good Faith And Fair Dealing

For similar reasons, I reject an argument that ADS introduced in another small part of its answer-
ing brief, which is that, even if there is nothing in the Merger Agreement which obligates Alad-
din to make Blackstone agree to the OCC Proposal, this court should use the covenant of good
faith and fair dealing to read such a commitment into the Merger Agreement.

The implied covenant is a backstop and “requires ‘a party in a contractual relationship to refrain
from arbitrary or unreasonable conduct which has the effect of preventing the other party to the
contract from receiving the fruits' of the bargain.” But, it is not an exception to the rule that
courts will not alter the terms of a bargain sophisticated parties entered into willingly because a
party now regrets the deal. As a result, the implied covenant only applies where a contract lacks
specific language governing an issue and the obligation the court is asked to imply advances, and
does not contradict, the purposes reflected in the express language of the contract. Here, the
Merger Agreement has a carefully negotiated provision that only makes Aladdin responsible for
making sure that it uses its reasonable best efforts to secure OCC approval. This provision
clearly does not make Aladdin responsible for causing Blackstone to help secure OCC approval.
To imply such an obligation on Aladdin's part would not vindicate an expectation clearly sig-
naled by the express terms of the Merger Agreement; instead, it would impose an after-the-fact
obligation on Aladdin that ADS was unable to obtain in the contractual negotiations and contra-
dict the plain terms of the Merger Agreement. Thus, ADS has not stated a claim that Aladdin
breached the implied covenant of good faith and fair dealing.

[...]



